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HEARING DATE: 03/02/22 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-represented 

parties must call Department 21 to request argument and must specify, in detail, what provision(s) 

of the tentative ruling they intend to argue and why. Counsel or self-represented parties requesting 

argument must advise all other counsel and self-represented parties by no later than 4:00PM of 

their decision to argue, and of the issues to be argued. Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter. (Pursuant to 

Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL PROVIDED 

THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom while 

others appear in person. If all parties agree to appear by Zoom, call the department before 4:00PM 

on the day preceding the hearing for authorization to use the Zoom link below. You will likely be 

called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 

 

 1.  TIME:  9:00   CASE#: MSC18-01553 
CASE NAME: SRI VS DUTCH GIRL ENTERPRISES, 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR ALT, SUMMARY 
ADJUDICATION FILED BY DUTCH ENTERPRISES, INC., MICHELLE WINDSOR 
* TENTATIVE RULING: * 
 
Continued by the Court to March 9, 2022 at 9:00 a.m.  

  

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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 2.  TIME:  9:00   CASE#: MSC19-00785 
CASE NAME: SMITHEY VS CARBAJAL 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY PAMELA 
ANN SMITHEY 
* TENTATIVE RULING: * 
 
Unopposed motion of plaintiff’s attorney to be relieved as counsel is granted. The court will sign 
the order provided. 

  

 3.  TIME:  9:00   CASE#: MSC19-00871 
CASE NAME: VESCE VS TULLOCH 
HEARING ON MOTION TO/FOR CONSOLIDATE TRIAL OF COMMON ISSUES 
PENDING FILED BY JOHN BRIAN TULLOCH 
* TENTATIVE RULING: * 
  

Defendant John Brian Tulloch’s motion to consolidate this case (MSC19-00871) with 

case MSC20-01130 is denied.  

The Vesces purchased a real property with an allegedly undisclosed easement. In this 

case the Vesces sued the seller (Tulloch) and the seller’s agents. In MSC20-01130, the Vesces 

sued the City of Lafayette for declaratory relief related to the easement.  

In this case, Tulloch moved to compel arbitration. Tulloch’s motion was granted on 

August 14, 2019. (Order After Hearing, filed August 14, 2019.) The Vesces claims against 

Tulloch were ordered to arbitration and the claims against Pacific Union, Kelly Wood and Dana 

Green were stayed pending resolution of the arbitration. Arbitration has not been completed, 

although an interim award suggests that the Vesces will prevail in their claim against Tulloch.  

With this motion, Tulloch seeks to consolidate this case with the Vesces’ case against 

Lafayette. Tulloch requested arbitration, which was ordered, but is not yet complete. Tulloch is 

not entitled to somehow avoid completing arbitration by requesting consolidation. Tulloch’s 

motion does not explain how the Court can decide to consolidate this case while it is pending in 

arbitration. On this reason alone, the motion is denied.  

On the merits, the motion is also denied.  

“A motion to consolidate under section 1048 of the Code of Civil Procedure is predicated 

on the assumption that two or more actions already ‘involv[e] a common question of law or fact.’ 

The motion requests the court to exercise its discretion to consolidate the actions (the court 

‘may order a joint hearing or trial of any or all the matters in issue in the actions,’ italics added). 

Therefore it is possible that actions may be thoroughly ‘related’ in the sense of having common 
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questions of law or fact, and still not be ‘consolidated,’ if the trial court, in the sound exercise of 

its discretion, chooses not to do so.” (Askew v. Askew (1994) 22 Cal.App.4th 942, 964.)  

While in some general sense, this case and the Lafayette case both involve the 

easement on Vesces’ property there are significant differences between the cases. The Vesces 

and Tulloch are currently arbitrating their dispute. After completion of an arbitration, the Court’s 

review of the arbitration award will be limited to the statutory grounds for vacated or confirming 

award (if such a motion is brought). (See, Code of Civil Procedure §§ 1286, 1286.2, 1286.6.) In 

general, the Court’s review of an arbitration award is limited to due process concerns and is not 

a re-litigation of the underlying dispute. Thus, as to the Vesces and Tulloch dispute the issues 

before this Court will be limited and are unlikely to involve common issues with the Lafayette 

case. Therefore, on the merits Tulloch’s request to consolidate the cases is denied.  

  

 4.  TIME:  9:00   CASE#: MSC20-00581 
CASE NAME: SPEAR VS MANOR CARE OF WALNUT 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF TOM SPEAR'S 1ST AMND 
COMPLT FILED BY MANOR CARE OF WALNUT CREEK CA LLC, HCR MANOR 
* TENTATIVE RULING: * 
 
Moot by stipulation to file a Second Amended Complaint. 

  

 5.  TIME:  9:00   CASE#: MSC20-00581 
CASE NAME: SPEAR VS MANOR CARE OF WALNUT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SPEAR FILED BY 
MANOR CARE OF WALNUT CREEK CA LLC, HCR MANOR CARE SERVICES, LLC 
* TENTATIVE RULING: * 
 
See Line 4.  

  

 6.  TIME:  9:00   CASE#: MSC20-01907 
CASE NAME: HOUSING GROUP FUND 401K VS PEC 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR IN THE ALT, SUMMARY 
ADJUDICATION FILED BY HOUSING GROUP FUND 401K PENSION PLAN 
* TENTATIVE RULING: * 
 
The hearing has been continued to April 20, 2022 at 9:00 a.m. 
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 7.  TIME:  9:00   CASE#: MSC21-00395 
CASE NAME: OURA VS A AND A SENIOR LIVING 
HEARING ON MOTION TO/FOR LEAVE TO FILE A SECOND AMENDED 
COMPLAINT FILED BY KYLE OURA 
* TENTATIVE RULING: * 
 
The hearing has been continued to April 6, 2022 at 9:00 a.m. 

  

 8.  TIME:  9:00   CASE#: MSC21-01651 
CASE NAME: SEASIDE PLAZA VS BESS 
HEARING ON APPLICATION & ORDER FOR RIGHT TO ATTACH ( PROPERTY IN 
JULIANE BESS'S POSSESSION) 
* TENTATIVE RULING: * 
 
Both hearings on the right to attach are continued to March 15, 2022 at 9:00 a.m. to be heard 
with defendants’ claim of exemption. 

  

 9.  TIME:  9:00   CASE#: MSC21-01651 
CASE NAME: SEASIDE PLAZA VS BESS 
HEARING ON APPLICATION & ORDER FOR RIGHT TO ATTACH ( PROPERTY IN 
TONY BESS' POSSESSION) 
* TENTATIVE RULING: * 
 
See Line 9. 

  

10.  TIME:  9:00   CASE#: MSC21-02615 
CASE NAME: ALBARRAN VS. GENERAL MOTORS 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES FROM PLAINTIFFS 
COMPLAINT FILED BY GENERAL MOTORS, LLC 
* TENTATIVE RULING: * 
 
Before the Court is Defendant General Motors LLC (“GM”)’s motion to strike Plaintiffs’ prayer for 
punitive damages in the Complaint. Plaintiffs concede that their claim for punitive damages is 
predicated solely on their third cause of action for fraudulent inducement - concealment. (Opp. 
at 2:13-14.) For the reasons set forth below (see Line 11), the Court has sustained Defendant’s 
Demurrer to the third cause of action, with leave to amend. Based on the deficiencies found in 
the third cause of action as set forth in the tentative ruling on the Demurrer, the Court grants the 
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motion to strike the prayer for punitive damages (Compl. Prayer for Relief ¶ E), with leave to 
amend. 

  

11.  TIME:  9:00   CASE#: MSC21-02615 
CASE NAME: ALBARRAN VS. GENERAL MOTORS 
HEARING ON DEMURRER TO COMPLAINT of ALBARRAN FILED BY GENERAL 
MOTORS, LLC 
* TENTATIVE RULING: * 
 
Before the Court is Defendant General Motors LLC (“GM”)’s Demurrer. The Demurrer relates to 

Plaintiff Candelario Albarran and Plaintiff Sandra Albarran (collectively, “Plaintiffs”)’s complaint 

for (1) breach of implied warranty of merchantability under the Song-Beverly Consumer 

Warranty Act; (2) breach of express warranty under the Song-Beverly Warranty Act; and (3) 

fraudulent inducement—concealment. 

Defendant demurs to Plaintiffs’ third cause of action pursuant to Code of Civil Procedure 

(“CCP”) § 338(d) and CCP § 430.10(e) on the grounds that it is barred by the applicable statute 

of limitations. Defendant also demurs on the grounds that the third cause of action is barred by 

the economic loss rule. Finally, Defendant demurs to the third cause of action on the grounds 

that Plaintiffs have failed to allege facts sufficient to state a cause of action for fraud. 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual Background 

This is a “lemon law” case involving a 2016 GMC Sierra 1500 truck manufactured by Defendant. 
Plaintiffs allege that they purchased the vehicle new on May 14, 2016. (Complaint at ¶ 5.) 
Plaintiffs allege implicitly that they purchased the vehicle from Hanlees Hilltop Buick GMC. (Id. 
at ¶ 5, Ex. 1.)  

The gravamen of Plaintiffs’ Complaint is their allegation that the 2016 GMC Sierra vehicles “are 
predisposed to defects in the automatic transmission that result in dangerous functional failures 
and impairment of use[.]” (Complaint at ¶ 15.) Plaintiffs allege that beginning on September 5, 
2020 “they presented their vehicle to Defendants for repair related to numerous defects, 
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malfunctions, misadjustments, and/or nonconformities, including, but not limited to, the 
Defective Transmission.” (Id. at ¶ 33.) 

Analysis 

 Statute of Limitations 

As a threshold issue, Defendant argues that the three-year statute of limitations in CCP § 338(d) 
bars Plaintiffs’ fraud claim. Specifically, that Plaintiffs bought the subject vehicle on or about May 
14, 2016 (Complaint at ¶ 5) and that “[t]o assert a fraud claim based upon an alleged omission, 
Plaintiffs had to file their claims no later than May 14, 2019.” (Dem. at 8:10-11.) 

In opposition, Plaintiffs’ argue that “GM’s claim is predicated on its assumption that Plaintiffs 
were aware of the fraudulent inducement when [they] purchased the Subject Vehicle on May 14, 
2016, a supposition that makes no sense from a reasonable consumer’s point of view.” (Opp. at 
1:11-14.) Plaintiffs further argue that “[u]nless a plaintiff is already under a duty to inquire, ‘the 
mere fact that means of knowledge are open to a plaintiff, and he has not availed himself of 
them, does not debar him from relief when thereafter he shall make actual discovery.’” (Id. at 
9:3-6 [quoting Hobart v. Hobart Estate Co. (1945) 26 Cal.2d 412, 437-38].) 

Defendant does not revisit this argument on reply. 

The statute of limitations in a fraud action does not begin to run “until the discovery, by the 
aggrieved party, of the facts constituting the fraud … .” (CCP § 338(d).) The rule is that the 
statute commences to run “only after one has knowledge of facts sufficient to make a 
reasonably prudent person suspicious of fraud, thus putting him on inquiry.” (Hobart v. Hobart 
Estate Co., supra, 26 Cal.2d at 437.) The Court cannot say, as a matter of law, that Plaintiffs 
had information about the alleged transmission defect prior to or at the time of their purchase, 
notwithstanding the allegation that consumers have submitted complaints regarding defective 
transmissions since at least 2013. (Complaint at ¶ 53.) As a consequence, the Court declines to 
sustain the Demurrer on this ground. 

 Economic Loss Rule 

Next, Defendant argues that the economic loss rule bars Plaintiffs’ fraud claim.  

“[C]onduct amounting to a breach of contract becomes tortious only when it also violates a duty 
independent of the contract arising from principles of tort law.” (Erlich v. Menezes (1999) 21 
Cal.4th 543, 551. “The economic loss rule requires a purchaser to recover in contract for purely 
economic loss due to disappointed expectations, unless he can demonstrate harm above and 
beyond a broken contractual promise.” (Robinson Helicopter Co., Inc. v. Dana Corp. (2004) 34 
Cal.4th 979, 988.) However, Robinson created an exception to the economic loss rule, holding 
that it does not bar claims for fraud and intentional misrepresentations which are independent of 
the contract that is alleged to have been breached. (Robinson, supra, 34 Cal.4th at p. 991.) The 
Supreme Court reasoned that a breach of contract remedy assumes the parties to a contract 
can negotiate the risk occasioned by a breach; given this negotiation, it is “appropriate to 
enforce only such obligations as each party voluntarily assumed, and to give him only such 
benefits as he expected to receive….” (Id., citing Applied Equipment Corp. v. Litton Saudi Arabia 
Ltd. (1994) 7 Cal.4th 503, 517.) 

Robinson expressly limited the exception it created to “a defendant’s affirmative 
misrepresentations on which a plaintiff relies and which expose plaintiff to liability for personal 
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damages independent of the plaintiff’s economic loss.” (Id. at p. 993.) The Court is aware of the 
certified question to the California Supreme Court as to whether claims for fraudulent 
concealment are exempted from the economic loss rule. (Rattagan v. Uber Technologies, Inc. 
(Feb. 9, 2022) 2022 Cal. LEXIS 490.) However, because the Court finds that Plaintiffs have 
failed to allege facts sufficient to state their fraud claim (see below), it need not reach the issue 
of whether it is barred by the economic loss rule. 

 Transactional Relationship and the Duty to Disclose 

Generally, a fraud claim requires (1) misrepresentation (false representation, concealment, or 
nondisclosure); (2) knowledge of falsity (or “scienter”); (3) intent to defraud, i.e., to induce 
reliance; (4) justifiable reliance; and (5) resulting damage. (Lazar v. Super. Ct. (1996) 12 Cal.4th 
631, 638.) When the fraud is based on concealment, the elements are “(1) the defendant must 
have concealed or suppressed a material fact, (2) the defendant must have been under a duty 
to disclose the fact to the plaintiff, (3) the defendant must have intentionally concealed or 
suppressed the fact with the intent to defraud the plaintiff, (4) the plaintiff must have been 
unaware of the fact and would not have acted as he did if he had known of the concealed or 
suppressed fact, and (5) as a result of the concealment or suppression of the fact, the plaintiff 
must have sustained damage.” (Marketing West, Inc. v. Sanyo Fisher Corp. (1992) 6 
Cal.App.4th 603, 612-13.) 

As noted in Bigler-Engler v. Breg, Inc. (2017) 7 Cal.App.5th 276, a cause of action for 
nondisclosure of material facts can only arise in the context of a transactional relationship. 
“Such a transaction must necessarily arise from direct dealings between the plaintiff and the 
defendant; it cannot arise between the defendant and the public at large.” (Id. at p. 312.) 
Plaintiffs say that GM had a duty to disclose the transmission issues because GM had exclusive 
knowledge of those defects. However, the only transactional relationship alleged here is 
between Plaintiffs and the dealership. (Complaint at ¶ 5, Ex. 1.)  

In instances where there is no fiduciary relationship between the parties, concealment may still 
constitute fraud, but only when “(1) the defendant had exclusive knowledge of material facts not 
known to the plaintiff; (2) the defendant actively conceals a material fact from the plaintiff; [or] (3) 
the defendant makes partial representations but also suppresses some material facts.” 
(LiMandri v. Judkins (1997) 52 Cal.App.4th 326, 336.) However, these three circumstances 
presuppose “the existence of some other relationship between the plaintiff and defendant in 
which a duty to disclose can arise.” (Id. at pp. 336-37.) Plaintiffs cite Daniel v. Ford Motor Co. 
(9th Cir. 2015) 806 F.3d 1217 for the proposition that because GM communicates to the public 
through its dealerships, and Plaintiffs dealt directly with the dealership, a transactional 
relationship exists. However, Daniel is a federal case and so it does not bind the Court. 
Additionally, it was decided before Bigler-Engler, which is binding authority. Finally, having 
reviewed Daniel, the Court does not find it persuasive in this context, particularly in light of 
Bigler-Engler. 

The Court agrees with GM; the facts alleged in the Complaint do not support the conclusion that 
GM owed Plaintiffs any duty to disclose. Furthermore, the Plaintiffs’ claim for fraudulent 
inducement/concealment lacks detail. “Each element in a cause of action for fraud … must be 
factually and specifically alleged.” (Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 
519.) In a fraud claim against a corporation, a plaintiff must allege the names of the persons 
who made the misrepresentations, their authority to speak for the corporation, to whom they 
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spoke, what they said or wrote, and when it was said or written. (Lazar, supra, 12 Cal.4th at 
645.) The Complaint lacks this detail. 

The demurrer is sustained, with leave to amend. 

  

12.  TIME:  9:00   CASE#: MSN18-1358 
CASE NAME: VALENCIA VS. BOARD OF REGISTER 
HEARING ON MOTION TO/FOR REASONABLE ATTORNEY FEES FILED BY JANET 
ANNE BAENA VALENCIA RN 
* TENTATIVE RULING: * 
 
The motion is continued to March 9, 2022 at 9:00 a.m. 

  

13.  TIME:  9:00   CASE#: MSN21-2137 
CASE NAME: NEHI VS. AMERICAN BUILT POOLS 
HEARING ON MOTION TO/FOR ORDER FOR AWARD OF ATTORNEYS FEES AND 
COSTS FILED BY JOSEPH W NEHI IV 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for an award of attorney fees and costs pursuant to Civil Code 
8488 (c) is granted. Defendant is ordered to pay fees ($2,508) and costs ($556.62)  in the total 
amount of $3,064.62. 

  

14.  TIME:  9:00   CASE#: MSN22-0055 
CASE NAME: STATE FARM VS RACHEL HARRIS 
HEARING ON PETITION TO/FOR DISQUALIFY INSURED'S APPRAISER FILED 
BY STATE FARM GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Vacated by moving party.  
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15.  TIME:  9:00   CASE#: MSN22-0165 
CASE NAME: TAYLOR VS GORDON ET AL 
HEARING ON PETITION FOR WRIT OF MANDATE ( REVIEW) 
* TENTATIVE RULING: * 
 
Vacated by dismissal. 

 


